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MISCELLANY 



Equity— Maxims — He Who Seeks Equity Must Do Equity — Patch 
and Co. v. First Nat. Bank of Montpelier (Vt.), 96 Atl. 423.— In the 

principal case the court in applying the maxim above stated, used 
the following language: 

" 'He who seeks, equity must do equity' says the maxim. And, ap- 
plied to this case, this means that the plaintiffs shall not have the 
relief here sought, unless they pay, or at least offer to pay, the 
amount equitably due from them, or give a valid excuse for the omis- 
sion. * * * This very question seems to have been passed upon 
by this court in an unreported case referred to by Judge Redfield in 
McCollum v. Hinckley, 9 Vt. at page 147.' The doctrine of that case, 
as stated in the headnote prepared by the judges themselves, is that 
when a surety, who has been prejudiced by the action of the creditor 
—'applies to a court of chancery, before the suit is brought, as he 
may do, to be released from his obligation on such debt, and it ap- 
pears that such estate would not have paid the whole debt, the court 
will require the surety to pay into court, for the benefit of the cred- 
itors, the deficiency, out of which the surety will be permitted to de- 
duct his costs, and the balance, if any, be paid to the creditor.' 

The books furnish various other applications of this doctrine. 
Thus, it is held in McQuiddy v. Ware, 20 Wall. 14, 22 L. Ed. 311, and 
Wilson Sewing Machine Co. v. Curry, 126 Ind, 1*1, that one will 
be denied equitable relief from an alleged irregular judgment who 
applies without tender of the amount actually due; in Ware v. 
Thompson's Adm'r, 13 N. J. Eq. 66, and Cushman v. Sutphen, 42 111. 
256, that one who seeks relief in equity from an usurious contract 
must offer to pay the sum legally due; in Montgomery v. Sayre, 65 
Ala. 564, Smith f. Auditor General, 20 Mich. 398, and the State Rail- 
road Tax Cases, 92 U. S. 616, 23 L. Ed. 663, that one who seeks an 
injunction against the collection of a tax invalid in part must offer 
to pay the valid portion; in Creed v. Scruggs, i Heisk. (Tenn.) 590, 
that a surety who seeks an injunction against his cosurety, who has 
improperly obtained a judgment against him as a principal, must first 
pay his just share of the debt; in Coburn v. Coke Ala.), 69 South. 
574, that one who brings a bill to quiet title on the ground that the 
foreign corporation from whom he had borrowed money, and to 
whom he had given a mortgage, had failed to comply with the law, 
and was therefore unauthorized to do business in the state, must of- 
fer to do equity by returning the money received; in Still v. Buzzell, 
60 Vt. 478, 12 Atl. 209, that one who asks the court of equity to de- 
clare a deed absolute in form to be a mortgage, and to order a re- 
conveyance, must offer in his bill, to pay the balance found against 
him, if any; and in Powell v. Woodbury, 85 Vt. 504, 83 Atl. 541, Ann. 
Cas. 1914D, 606, that one having a right to redeem from a trust deed, who 



1916. ] MISCELLANY. 949 

seeks an injunction restraining a sale thereunder, must at least offer 
to pay the trustee enough to satisfy the obligation and expenses of 
the trust.'' 



Limitation of the Scope of the Federal Employers' Liability Act — 
United States in Shanks v. Delaware, Lackawanna & Western R. R. 
(January, 1916, 36 Sup. Ct. R. 188).— The decision <by the U. S. Su- 
preme Court is of much significance and importance because it lim- 
its the scope of the Federal Employers' Liability Act, in that it holds 
that an employee in a machine shop operated by a railway company 
for repairing parts of locomotives used by it both in interstate and 
intrastate transportation is not employed in interstate commerce 
within the meaning of the Federal Employers' Liability Act, while 
engaged in taking down and putting into a new location in such shop 
an overhead countershaft through which power is communicated to 
some of the machinery used in repair work. The court said in part: 
"Having in mind the nature and usual course of the business to 
which the act relates and the evident purpose of Congress in adopt- 
ing the act, we think it speaks of interstate commerce, not in a tech- 
nical legal sense, but in a practical one better suited to the occasion 
(see Swift & Co. v. United States, 196 U. S. 375, 398, 49 L. Ed. 518, 
520, 25 Sup. Ct. Rep. 270), and that the true test of employment in 
such commerce in the sense intended is. Was the employee, at the 
time of the injury, engaged in interstate transportation, or in work 
so closely related to it as to be practically a part of it?" 

In reviewing some of the most important decisions on this ques- 
ion we find that the requisite employment in interstate commerce 
exists where a car repairer is replacing a drawbar in a car then in 
use in such commerce (Second Employers' Liability Cases, Walsh v. 
N. Y., N. H. & R. R., 233 U. S. 1, 56 L.' Ed. 327, 38 L. R. A., N. 
S. 44, 32 Sup. Ct. Rep. 169, 1 N. C. C. A. 875); where a fireman is 
walking ahead of and piloting through several switches a locomo- 
tive which is to be attached to an interstate train and to assist in 
moving the same up a grade (Norfolk & W. R. R. v. Earnest, 229 U. 
S. 114, 57 L. Ed. 1096, 33 Sup. Ct. Rep. 654, Ann. Cas. 1914C, 172); 
where a workman about to repair a bridge regularly used in inter- 
state transportation is carrying from a tool car to the bridge a sack 
of bolts needed in his work (Pedersen v. D., L. & W. R. R., 229 U. S. 
146, 57 L. Ed. 1125, 33 Sup. Ct. Rep. 648, Ann. Cas. 1914C, 153, 3 N. 
C. C. A. 779); where a clerk is on his way through a railroad yard 
to meet an inbound interstate freight train and to mark the cars 
so the switching crew will know what to do with them when break- 
ing up the train (St. Louis, S. F. & T. R. R. v. Seale, 292 U. S. 
156, 57 I Ed. 1129, 33 Sup. Ct. Rep. 651, Ann. Cas. 1914C, 156), 
where a fireman, having prepared his engine for a trip in interstate 
commerce, and being about to start on his run, is walking across ad- 
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jacent tracks on an errand consistent with his duties (North Caro- 
lina R. R. v. Zachary, 232 U. S. 248, 58 L. Ed. 591, 34 Sup. Ct. Rep. 
305, Ann. Cas. 1914C, 159), and where a brakeman on a train carry- 
ing several cars of interstate and two of intrastate freight is assist- 
ing in securely placing the latter on a side track at an intermediate 
station to the end that they may not run back on the main track, 
and that the train may proceed on its journey with the interstate 
freight (N. Y. C. & H. R. R. R. v. Oarr, 238 U. S. 260, 59 L. Ed. 
1298, 35 Sup. Ct. Rep. 780). 

In Northern Pacific Ry. Co. v. Maerkl, 198 Fed. 1,- 4, 117 C. C. 
A, 237, the. court held that a workman employed in the repair shops 
pf a railroad company in repairing a car having been used and in- 
tended again, to be used in commerce of both kinds, is employed 
in interstate commerce, and if injured when so employed, he is 
within the protection . of the Federal Employers' Liability Act. It 
is to be noted that the work that Maerkl was doing was not using 
aji instrument of commerce in interstate commerce, but was prepar- 
ing that instrument for use in commerce either of one kind or the 
other, and therefore for use in interstate commerce. 

In North Carolina Ry. Co. v. Zachary, 232 U. S. 248, 34 Sup. Ct. 
305, 58 L. Ed. 591, Ann. Cas. 1914C, 159, the employment of the in- 
jured employee was very similar to that of Maerkl. 

On the other hand we find that thg supreme court has, as it says, 
"without departing from this test," held that the requisite employ- 
ment in interstate commerce does not exist where a member of a 
switching crew, whose general work extends to both interstate and intra- 
state traffic, is engaged in hauling a train or drag of cars, all loaded 
with intrastate freight, from one part of a city to another (Illinois 
Cent. R. R. v. Behrens, 233 U. S. 473, 58 L. Ed. 1051, 34 Sup. Ct. 
Rep. 646, Ann. Cas. 1914C, 163), or where all employee in a col- 
litry operated by a railroad company is mining coal intendod to be 
used in the company's locomotives moving in interstate commerce 
(D., L. & W. R. R. v. Yurkonis, 338 U. S. 439, 59 L. Ed. 1397, 35 
Sup. Ct. Rep. 902). In neither instance could the service indicated 
be said to be interstate transportation, "or so closely related to it 
as to be practically a part of it." 

In view of the ruling in the principal case and the other cases 
here reviewed it seems that it may now be said that employees en- 
gaged in labor upon permanent and direct instrumentalities, as a 
Toadbed, or bridge, or locomotives, or cars temporarily withdrawn 
from service for repairs, are within the protection of the act, while 
servants working upon indirect or remote or merely possible appli- 
ances of interstate commerce are not to be so classed. 

The Supreme Court in the case of Pedersen v. Delaware, Lacka- 
wanna & Western R. R., supra, went to extreme lengths and it is 
probably the most important and far-reaching utterance by the Su- 
preme Court upon the present subject. It is to be noted that three 
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members of the court dissented, and certain language in the dis- 
senting opinion intimated that the position taken by the majority 
made it possible to "include every agent of the company" within 
the protection of the act. 

In Philadelphia, etc., R. Co. v. McConnell, 228 Fed. 263, 266, the 
Federal Circuit Court of Appeals, expressly following the rule laid 
down in the Pedersen Case, used the following language: "If, as 
held in the Pedersen Case, carrying materials, to the place where re- 
pair work is to be done is so closely related to interstate commerce 
as to be a part of it, then carrying materials from the place after 
repair work has been done is just as closely related to, and, for the 
same reason, must be a part of it. The questions asked and answered 
by the court in the opinion in the Pedersen Case, we believe apply 
with equal force and precision to the facts of this case. Here the 
work was not being done independently of the interstate commerce 
in which the defendant was engaged, nor was the performance of 
the work a matter of indifference so far as that commerce was con- 
cerned. The removal of old rails from between the tracks on the 
roadbed of a railroad over which moves heavy traffic, both inter- 
state and intrastate, constitutes keeping the tracks and roadbed in 
suitable condition for interstate commerce, and is as necessary for 
the proper maintenance of the tracks and roadbed as renewing the 
tracks. The work of which the plaintiff's was a part, was the re- 
pair of the roadbed by replacing old rails with new ones. This in- 
cluding removing old rails and installing new ones. The work of 
removing old rails was not complete when they were lifted from 
their place upon the ties and tossed upon the roadbed, but was com- 
plete only when they were carried away from the place where they 
lay between the' tracks. The removal of old rails was as much a 
part of the repair work as the bringing of new rails to the place 
to be repaired." 

In Delaware, Lackawanna & Western R. R. v. Yurkonis (238 U. 
S. 439) the court said that the "mere fact that the coal might or 
was intended to be used in the conduct of interstate commerce after 
the same was mined and transported did not make the injury orie 
received by the plaintiff while he was engaged in interstate com- 
merce." But a distinction might be drawn between that case and 
the Pederson case because of the characterless nature of coal which 
distinguishes it from a permanent fixture to be used in a machine 
shop. The Yurkonis case was soarcely full enough to render it rea- 
sonably certain that such course would not be allowed. 

In Boyle v. Pa. Ry. Co., 22« Fed. 269, 270, the court said: 
"Throughout this line of cases, of which the few discussed are fair 
examples, there is the underlying idea that work upon instruments 
of interstate commerce and preparation for their use in interstate 
commerce, are so intimately and directly related to interstate com- 
merce as to make such work or employment a part of it. There are 
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other cases, however, which have to do, not with employment in 
preparing instrumentalities of commerce for use, but with employ- 
ment connected with the actual use of such instrumentalities in 
commerce of one kind or the other. In such cases, the law does 
not hold employment upon an instrumentality to one kind of com- 
merce, notwithstanding its double use, but distinguishes between its 
use in intrastate and interstate commerce, as of necessity it must, 
and the courts recognize and attempt to enforce the distinction. In 
certain cases, the distinction is determined by the character of com- 
merce in which the instrument is in use. For instance, in the Maerkl 
case, a carpenter was held to be employed in interstate commerce 
because he was repairing a car in current use in both kinds of com- 
merce; the fact that such a car was being used in interstate com 
merce determined the interstate character of the fireman's employment 
in the Zachary case; while the fact that such a car was be- 
ing moved in intrastate commerce determined the intrastate char- 
acter of the firemen's employment in the Behrens case, infra." 

The Virginia Supreme Court in the case of So. Ry. Co. v. Jacobs. 
116 Va. 189, 81 S. E. 99. 20 Va. Law Reg. 103, expressly claims to 
have followed the Pederson case in holding that although an em- 
ployee of an interstate railroad was, at the instant of injury, en- 
gaged on a local yard in shifting cars engaged in intrastate com- 
merce, if the shifting and movement of the cars at the time had 
for its object the making up of an interstate train, the employee 
was engaging in interstate commerce within the meaning of the 
Federal Employers' Liability Law. There seems to be sufficient 
distinction between it and the Behrens case, supra, to justify the 
claim of having followed Pedersen's case, and in view of the princi- 
pal case it seems that it was correctly decided that such employ- 
ment was 'practically" a part of interstate commerce. And so is 
the Yurkonis' case to be distinguished from the Jacob's case in that 
the employment i'n the first instance was too far removed from in- 
terstate commerce, while in the latter case the employment was di- 
rect in that it was a necessary step in putting interstate commerce in 
motion. 

That great uncertainty existed prior to the decision in the prin- 
ciple case is indicated by the fact that there were many dissenting 
opinions in the subordinate courts as to what rule should be laid 
down as proceeding from the prior decisions. 



Injury through Suction by Railroad Trains. — In Davis v. South- 
ern Ry. in the Supreme Court of North Carolina (January, 1916, 87 
S. E. 745), it was laid down that plaintiff's injury, if occurring as 
the result of suction created by a rapidly moving train, was an un- 
usual occurrence, such as the engineer could not have reasonably 
expected would result, and hence the operation of the train did not 
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constitute negligence. Graney v. Railroad Co., 157 Mo. 666, and 
Railroad Co. v. Lawson, 161 Ky. 139, are of similar effect. 

In all of these cases the alleged rate of the speed of the train 
was comparatively low. There was, however, in the principal case 
a very vigorous dissenting opinion to the effect that even as to a 
train alleged to be traveling only at the rate of twenty-five to thirty 
miles an hour it was error not to permit the jury to pass upon the 
question of possible suction under the train. While undoubtedly it 
would be comparatively easy to find railroad men who would tes- 
tify that they had never heard of suction of a bystander or pedes- 
trian towards or under a train, there have been cases in which at 
least it was claimed that an accident happened through such phys- 
ical phenomenon. 

In Railroad Co. v. Lawson, it was said: "Every day hundreds of 
trains are run at the rate of 25 or 30 miles an hour. These trains 
pass hundreds, and perhaps thousands, of persons standing within 
five or six feet of the track. If the suction from trains were great 
enough to draw the persons under the trains there would have been 
innumerable accidents of the kind under consideration. Notwith- 
standing this fact, several railroad men, who certainly had an op- 
portunity to speak from long experience, say that they never heard 
of a live object, capable of resisting, being sucked under a train. 
* * * Where in a case like this it is contended that the accident 
was the result of the negligence of the railroad company, combined 
with the operation of a natural law, and where not only the char- 
acter of the accident, but the conditions attending the every-day 
operation of trains, are such that the accident would have frequently 
happened if the natural law were such as to make it possible, we 
conclude that evidence to the effect that no such accident had ever 
happened has a strong and important bearing on the question 
whether or not it should have been reasonably anticipated. We 
deem it unnecessary for the purposes of this case to pass on the 
question of the possibility of such an accident. We content our- 
selves with saying that, even if possible, the probability of its oc- 
currence is so remote that it cannot be said to be an accident which 
should, in the exercise of ordinary care, be reasonably anticipated 
by those operating railroad trains. That being true, a railroad com- 
pany does, not owe the licensees walking along the side of its tracks, 
and who know of the approach of its trains, the duty of moderat- 
ing the speed of the trains so as to prevent their being sucked un- 
der the trains." In Trieber v. N. Y. & Q. Co. R. R., in the New 
York Supreme Court, Second Department (134 App. Div. 661), suc- 
tion by a car was treated seriously, at least in connection with an 
uncertain footing because of snow and ice, as the possible cause of 
the death of plaintiff's intestate. In Munroe v. Penn. R. R., in the 
Court of Errors and Appeals of New Jersey (85 N. J. L. 688), the 
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suction from an express train which without warning dashed past 
a station platform at the rate of a mile a minute was viewed as a 
presumptively sufficient cause of the death of a bystander waiting 
to become a passenger on another train, so that a judgment of non- 
suit that had been granted was reversed. 

The court in the principal case, in speaking of the case last cited 
said: ' "The other case cited for plaintiff (Munroe v. Railroad Co., 
85 N. J. Law 688, 90 Atl. 254), presents facts essentially different 
from those shown in this record, as there the intestate was stand- 
ing as a passenger on the platform in Elizabeth, N. J., at the place 
for receiving and discharging passengers, and where he had been 
invited to come and where he had the right to be, and a train 
from New York whizzed by him at an enormous rate of speed, a 
mile a minute, and the force of the current of air, thus generated, 
knocked him down on the platform and injured him, so that he 
died. The case is principally valuable here as tending to show that 
this plaintiff's theory that he was forced under the train by the 
sudden rush of the wind is unreal, or, at least, not substantiated,, 
for the intestate of plaintiff, in that case, was not sucked under the 
cars, but was pushed along and fell on the platform." 

All of these cases, like most actions for negligence, were com- 
posed of mixed and special elements. The duty of a railroad to- 
wards persons rightfully standing on a platform or other recognized 
waiting place, or walking on a way of permission or acquiescence, 
is different from the relation towards persons attempting to walk 
beside the tracks on the general roadbed in the open country. Al- 
leged suction from a slowly moving train must, of course, be dis- 
credited. It is for the trial court to say in the first instance whether 
a prima facie case is made out, which may include an instruction 
whether the jury is or is not authorized to find that defendant was 
injured through suction by a train moving at a sufficient rate of 
speed. But it would not seem legitimate to say that injuries through 
suction are so unheard of as not to be within reasonable contempla- 
tion, and, within limits, the question whether that theory shall be 
entertained should be for the jury. 



Personal Liability of Judicial Officers. — The recent decision of the 
Court of Appeals of Kentucky in Rammage v. Kendall (January, 
1916, 181 S. W. 631) is very firm in fixing personal liability upon 
a person who, although a judicial officer, assumed to deprive an- 
other person of legal rights by acts entirely without the scope of 
judicial jurisdiction. It appeared that plaintiff, while testifying as 
a witness on an examining trial before defendant, a county judge, 
admitted the commission of a misdemeanor within the jurisdiction 
of the quarterly court, whereupon defendant imposed a fine and 
committed him to jail in default of payment of such fine. Plaintiff 
was not before defendant upon any warrant, summons, penal action 
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or information charging him with any offense; the offense was not 
committed in the presence of the county judge or in the presence 
of any peace officer; plaintiff did not waive the absence of any proc- 
ess or charge against him and voluntarily enter his appearance to 
a charge or consent to be tried thereon or enter a plea of guilty; 
no explanation was made to him that it was the purpose of the 
county judge and county attorney to try him summarily, and it did 
not appear that he understood that there was any purpose to put 
him upon trial. It was held that defendant was without authority 
to try plaintiff without his consent unless he proceeded in some way 
provided by law to obtain jurisdiction, and in the present action 
against defendant and the sureties on his official bond the court 
should have peremptorily instructed the jury to find for plaintiff. 
It appeared that under Kentucky Statutes providing for the prose- 
cution of misdemeanors there must be a charge in writing, a sum- 
mons served or a warrant executed upon the accused person and 
time to prepare and make a defense, except where the offense is 
committed in the .presence of the magistrate or a peace officer, or . 
where the accused person voluntarily appears and pleads guilty or 
consents that the judge may summarily try him. 

A similar case was Foft v. Hamilton, in the Supreme Court of 
Iowa (June, 1915, 153 N. W. 146). It was held that where the mayor 
of a town himself arrested a person for an offense within the ju- 
risdiction, and without any charge having been preferred against 
the prisoner by himself or any one else, held him in jail without 
right to give bond and without trial until he should pay a fine ar- 
bitrarily imposed, the mayor was not acting in a judicial capacity 
and was liable for the false imprisonment the same as if he had 
been a private citizen. The Iowa court said in part: "It is the 
policy of the law that the judicial incumbent shall be free from fear 
in arriving at judicial conclusions. To this end he is ordinarily im- 
mune from attack by personal action for damages. This is a broad 
proposition for which the appellant contends. We think that upon 
this record' the case cannot be made to turn upon this question. 
The trial court submitted the case upon a theory which did not 
involve such question. No complaint is made upon ' this appeal of 
the instructions of the court or of any of its rulings, except as it 
is claimed that the motion for a directed verdict ought to have been 
sustained. The particular conduct of which complaint is made was 
not judicial, and was not within the scope of any judicial duty on 
the part of the mayor. The wrongful conduct was not that he 
reached erroneous conclusions; or that he entered an erroneous 
judgment or order. Granting that as an individual he might law- 
fully under the statute arrest the plaintiff for a crime committed in 
his presence, he- would thereby assume the duty of following cer- 
tain statutory procedure. It was no part of the judicial duty of 
the mayor, as such, to arrest the plaintiff or to hold him in custody 
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or to put him in jail. In, the doing of these things he occupied no 
different position than a private individual would have occupied. So 
far as the second alleged offense was concerned, the plaintiff was 
never brought before him by any one. There was no complaint, 
oral or written. When the defendant personally locked up the plain- 
tiff in the jail no information had been laid before him. nor laid 
by him before any other magistrate, nor had any warrant ever been 
issued by him or by any other magistrate, nor had any judicial rec- 
ord been made, nor had any evidence been heard or pretended trial 
had. Nothing appears to have been done whereby the jurisdiction 
of the mayor over the person of the plaintiff could arise. We think 
it clear, therefore, that the act of the defendant in locking the plain- 
tiff in the jail in the manner stated was not a judicial act in a legal 
sense, and that the imprisonment thereby effected was false and 
wrongful within the meaning of the law." 



Claimants Ex Delicto — Fraudulent and Voluntary Conveyances. — 

The right to have conveyances made with intent to hinder, delay 
and defraud creditors set aside is a part of the common law. To 
attack the validity of a conveyance, the person asserting the fraud 
must be one who has been injured by the fraud; and accordingly a 
creditor of the debtor may so attack the conveyance. A conveyance 
made without consideration is presumptively fraudulent as to ex- 
isting creditors of the grantor. However, there is no presumption 
that such a transfer was made with a view to defraud subsequent 
creditors. 

The question then arises as to who is a creditor within the mean- 
ing of the law. The particular class that we will consider in this 
article is what that class commonly known as claimant's ex delicto. 
And it may be said that the general rule is that a claimant ex de- 
licto is a creditor, within the meaning of the rule that conveyances 
may be set aside when made to defraud creditors of the grantor; 
that an existing claim for unliquidated damages founded on a tort 
constitutes the injured party a creditor under statutes avoiding con- 
veyances for fraud, the judgment subsequently obtained relating 
back and by the judgment the requisite status is given to attack the 
conveyance. No doubt some of the cases are based on the phrase- 
ology of statutes. 

2 Minor's Institutes 670, treating of the right to avoid voluntary 
conveyances, says that the statute upon the subject protects persons 
suing ex maleficio, as for adultery or seduction, or in tort, and a 
fortiori, those claiming ex contractu, as for a debt, or for breach 
of an official bond, and that whether as the original creditor or his 
assignee. National Val. Bank v. Hancock, 100 Va. 101, 40 S. E. 
611; Clough v. Thompson, 7 Gratt. »6; Staton v. Pittman, 11 Gratt. 
99; Shirley v. Lpng, 6 Rand. 735. 
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So if this is true it becomes only of interest to notice a few op- 
posing cases. 

In Evans v. Lewis, 30 Oh. St. 11, it was held that the possessor 
of a claim for damages arising out of tort at the time of an alleged 
fraudulent conveyance did not become a creditor until judgment had 
been rendered in his favor. As a subsequent creditor he had the 
right to prove, if he could, that there was intent in the making of 
the conveyance to defraud him as a subsequent creditor. See also 
Detweiller v. Lomison, 10 O. C. D. 95. 

In Langford v. Fly, 26 Tenn. (7 Hump.) 585, it was said: "A party 
who has a right of action for a tort cannot be deemed a creditor 
until he obtains a judgment. The wrongdoer is in no sense a debtor 
by reason of the wrong, until the judgment of a court shall fix 
upon him a pecuniary burden for the redress of the wrong." 

In Michigan it was assumed by the court that the rule was that 
a claim for damages being unliquidated and sounding in tort, could 
not become a debt until it had been prosecuted to judgment, and 
the case in which this assumption was made was distinguished upon 
its facts. Clinton v. Rice, 79 Mich. 354, 44 N. W. 790. 

In Meserve v. Dyer, 4 Me. (4 Greenl.) 52, it was held that in a 
case for trespass the court below rightly held that plaintiff was not 
a creditor prior to obtaining judgment: "Until judgment all was 
contingent and uncertain; had Jacobs (the defendant) died before 
judgment, the right of action would have died also." 

In Green v. Adams, 59 Vt. 602, 10 Atl. 742, it was held that a 
claim founded in tort was not within the statute regarding fraud- 
ulent conveyances, the word "right" in the statute being synonymous 
with debt or duty. For similar ruling see Fox v. Hills, 1 Conn. 299; 
Fowler v. Frisbie, 3 Conn. 324. 

In Mclnnis v, Wicassett Mills, 78 Miss. 52, 28 So. 725, the con- 
veyance objected to was made after action was begun on a claim 
founded in tort, and the court said: "We reject as unsound the 
proposition that complainant, whose claim rested on tort, could 
not come within the protection of the statute. In determining who 
is a creditor, the statute must be liberally construed, and it protects, 
at least as against actual fraud, one who, at the time of the con- 
veyance, is suing the grantor in an action of tort." 

In Gebhart v. Merfeld, 51 Md. 322, the conveyance was set aside, 
where claimant only had a right of action for tort, because the stat- 
ute of 13th Eliz. Ch. 5 was said to embrace conveyances "made to 
the end, purpose and intent to delay, hinder or defraud creditors and 
others of their just and lawful actions." It extends not only to 
creditors, but to all others who have cause of action or suit or any 
penalty or forfeiture, and embraces actions of slander, trespass and 
other torts. 



Short Shrift to the Authorities. — In City of Cleveland v. Luttner, 
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in the Supreme Court of Ohio (May, 1915, 111 N. E. 280), it was 
laid down that "a public officer is a public servant, and his candi- 
dacy for appointment or election, his commission, his oath in con- 
nection with the law under which he serves and the emoluments 
of his office constitute the contract between him and the public he 
serves." 

It was held that "where a policeman is wrongfully dismissed from 
office he may recover his salary from the city for the period of the 
wrongful ouster, less the amount otherwise earned by him in the 
exercise of due diligence during such period, though another has 
been employed in his place and been paid the salary thereof." 

The short, prevailing opinion was Per Curiam and cited no au- 
thorities. In it occurs the following language: 

"The Constitution of Ohio guarantees to every one redress for 
any injury done him in his land, goods, person, reputation, etc., and 
assures him remedy by due course of law and that justice shall be 
administered without denial or delay. If the public servant — a po- 
liceman in this case — be wrongfully dismissed from public office, he 
should have the same remedy for such wrong as a private servant 
for any wrong done him in his employment. The theory in both 
cases should be to make the wronged party whole; that is, to re- 
imburse him for his loss. The mere fact that the wronging party 
employs or appoints some one else during the period of wrongful 
ouster should not excuse him for the full measure of his duty and 
liability." We suppose the court refers to section 16 of Article I 
(the Bill of Rights) of the Ohio Constitution of 1851, which is as 
follows : 

"All courts shall be open and every person for an injury done 
him in his land, goods, person or reputation, shall have remedy by 
due course of law, and shall have justice administered' without de- 
nial or delay." 

This section was unchanged by the amendment of 1912, except to 
add a provision for the bringing of suits against the State in such 
courts and in such manner as might be prescribed by law. 

A dissenting opinion of considerable length was filed which cites 
cases from many States of the Union, including our own (Dolan v. 
Mayor, 68 N. Y. 274), and a decision in Ohio itself (Steubenville v. 
Culp, 38 Ohio St. 18), made while the above quoted constitutional 
provision was in force. These authorities hold that an officer de 
jure may not recover from a municipality his salary for a period 
while he is actually excluded from his office, but that payment to 
an officer de facto operates as a discharge of the public agency from 
liability, although the officer de jure may recover from the officer 
de facto damages for the wrongful ouster, evidence of the amount 
of the salary being admissible on the question of actual damage 
suffered. The dissenting judge aptly remarks: "I am not wedded 
to judicial precedents that have not kept pace with our ever-chang- 
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ing economic life or which are incompatible with our modern sys- 
tem of government. If precedents are based on a weak and false 
logic, if they cannot be applied to our present system of govern- 
ment, as an equitable and just rule of action in human affairs, then 
they should be discarded, and a new rule adopted. But judicial 
precedents should not be lightly disregarded, for they represent 
thoughtful deliberations of just and distinguished jurists whose wis- 
dom has aided in upbuilding the social and governmental systems 
we now enjoy. 

"The rule announced in the majority opinion in this case is not 
only in conflict with the established law of practically every State 
in the Union, including our own, but is based on a new conception 
of vested rights in a public officer to the office — that by reason of 
its occupancy, by appointment, or election there subsists between 
such occupant and the public a contractual relation which is pro- 
tected under our constitutional guaranty as an invasion of private 
contract. This was the theory upon which the minority of States 
based their decisions, that the public might be required to pay a 
second time for services of an official wrongfully dismissed, although 
the services were performed by another appointed in his stead dur- 
ing such dismissal." The learned dissenting judge further points 
out many practical disadvantages and embarrassments that would 
result from recognition of the majority's theory. The subject is 
well treated by Andrews, J., in Dolan v. Mayor (supra) and Nichols 
v. McLean (101' N. Y. 526), in which it is demonstrated that- public 
policy requires the State or municipality to be able to deal with an 
officer de facto as if he were an officer de jure, in the payment of 
salary, as in many other respects, incidental reference being made 
to the officer de jure's right of redress as against the usurper. The 
question is so well settled by authority that further discussion would 
be superfluous. The point of the present article is to call attention 
to the cavalier manner in which the majority of the Ohio Supreme 
Court treated an established rule of law, without referring even to 
its own previous decision on the subject, to say nothing of the over- 
whelming weight of authority elsewhere. If precedents are to be 
overruled, and everybody concedes that occasionally they should be, 
this ought to be done avowedly and good reasons should be stated. 
Such a decision as the present one in Ohio overlooks the necessity 
for a reasonably stable system of jurisprudence. — New York Law 
Journal. 



